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VIRGINIA: 
IN THE CIRCUIT COURT OF THE CITY OF RICHlVIOND • 
Law No. 
----
MONA B. FOWLER, 
V. 
INTERNATIONAL CLEANING SERVICE, INC. 
SERVE: Theodore J. Edlich, IV, Registered Agent 
Two James Center 
1021 East Cary St. 
Richmond, VA23210 
Plaintiff, 
(City ofRichmond), Defendant. 
J.\tiOTION FOR JUDGJ.\tiENT 
--
.. 
The plaintiff, Mona B. Fowler, by counse~ moves this Court for judgment against the 
defendant, International Cleaning Service, Inc., on the grounds and in. the amount set forth 
herein: 
1. On May 19, 1997, at approximately 9:50a.m. the plaintiff, Mona B. Fowler, 
an employee of Sears Homelife Furniture, was severely injured when she slipped and fell on 
the premises of the Sears Homelife Furniture store on Midlothian Turnpike in the County of 
Chesterfield, Virginia. 
2. On the same date and at approximately the same time, employees and or 
agents of the defendant, International Cleaning Service, Inc., had wet-mopped the tile floor 
of the employee kitchen area of the premises of the Sears Homelife Furniture store on 
Midlothian Turnpike in the County of Chesterfield, Virginia. 
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3. At that same time and place, the plainrifi: exercising ordinary care, entered into 
the employee kitchen area and immediately slipped and fell, striking her arm and~ the back of 
\ 
;.·. 
her head on a table before landing on her back on the tile floor . 
.. 
4. At all times relevant to this cause of action, the defendant, International 
Cleaning Service, Inc., was responsible for providing janitorial and cleaning services for the 
premises of the Sears Homelife Furniture store, located on Midlothian Turnpike in the County 
of Chesterfield, Virginia. 
5. The defendant, through its agents and employees, negligently failed to maintain 
the employee kitchen area of the Sears Homelife Furniture store on Midlothian Turnpike, 
including the tile floor, in a reasonably safe condition. 
1: 
6. The defendant, through its agents and employees, negligently maintained the 
employee kitchen area of the Sears Homelife Furniture store on Midlothian Turnpike, 
including the tile floor, so as to cause it to become and remain in a dangerous condition and 
so as to cause an unreasonable risk of bodily injuries to persons entering into the employee 
kitchen area, including the plaintiff. 
7. The defendant, through its agents and employees, negligently failed to warn 
persons, including the plainrifi: entering into the employee kitchen area of the Sears Homelife 
Furniture store of the dangerous conditions which existed, and negligently failed to place any 
warning signs as to the dangerous condition of the wet floor at the entrances to or approaches 
to the employee kitchen area of the Sears Homelife Furniture store. 
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8. The dangerous conditions in the employee kitchen area of the Sears Homelife 
Furniture store, were such that. the plaintiff could not discover their existence and avoid their 
danger by the exercise of ordinary care. 
9. The defendant had actual and/or constructive knowledge of the existence of 
the dangerous conditions existing in the employee kitchen area of the Sears Homelife 
Furniture store, including the wet tile floor. 
10. The fall suffered by the plaintiff on May 19, 1997, was the direct and 
proximate result of the negligence of the defendant, acting by and through its agents and 
employees. 
.... 
11. As a direct and proximate result of the negligence of the defendant and its 
agents and employees, the plaintiff was caused to sustain serious and debilitating injuries; has 
suffered and will continue to suffer pain of body and mind; has incurred and will continue to 
incur substantial expenses for medical treatment; has suffered and will in the future suffer loss 
of earnings; and has had her ability to enjoy life and engage in her usual activities adversely 
affected. 
WHEREFORE, the plaintiff, Mona B. Fowler, by counsel, demands judgment against 
the defendant in the sum of ONE HUNDRED, NINETY THOUSAND DOLLARS 
($190,000.00) plus interest as provided by statute and her costs herein expended. 
TRIAL BY JURY IS DEi\'lAl"'DED. 
PLAINTIFF'S FIRST SET OF INTERROGATORIES TO DEFENDANT 
The plaintiff, Mona B. Fowler, by counsel, pursuant to Rule 4:8 of the Supreme Court 
of Virginia, serves the following interrogatories upon the defendant, International Cleaning 
... 
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VIRGINIA: 
,..-
{ 
• 
IN THE CffiCUIT COURT OF THE CITY OF RICHMOND 
J ... 
MONA B. FOWLER, Plaintiff 
v. Law No. LE2943-1 
INTERNATIONAL CLEANING SERVICE, LLC, Defendant 
SPECIAL PLEA OF WORKER'S COMPENSATION 
COl\1ES NOW International Cleaning Service, LLC (hereinafter "International 
Cleaning"), by counsel, and for and in support for its Special Plea ofWorker's Compensation 
states as follows: 
(1) That in her Motion for Judgment, the plaintiff sets forth a cause of action based 
upon negligence against the defendant as the result of a slip and fall accident which occurred at 
her place of employment. 
(2) That at the time ofthe incident set forth in the plaintiff's Motion for Judgment, the 
defendant, pursuant to Virginia Code section 65.2-307, et seq., (1950), as amended, was engaged 
in the business of the plaintiff's employer, Sears Homelife Furniture. That the plaintiff's accident 
occurred while the plaintiff was acting within the scope of her employment with Sears Homelife 
Furniture. That the services performed by the defendant were essential to Sears Homelife 
Furniture's operation, and the defendant was responsible for maintaining a clean place for Sears 
Homelife Furniture to conduct it's business. That the defendant's service was indispensable to 
sears Homelife Furniture's business and was an ordinary and routine part of the business. 
(3) That the defendant was a statutory employee of Sears Homelife Furniture, and as 
such, the plaintiff's exclusive remedy as a result of her alleged injuries is pursuant to Section 65.2-
(Page 4 intentionally omitted by printer.) 
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307 ofthe Code-ofVirginia, (1950), as amended. 
WHEREFORE, the defendant1.?Y counsel, prays that the plaintiff's Motion for Judgment 
be disinissed with prejudice, and that the defendant be awarded its attorneys fees and costs herein 
expended. 
INTERNATIONAL CLEANING SERVICE, LLC 
William J. Pfund, Esquire 
KALBAUGH, PFUND & MESSERSMITH, P.C. 
9030 Stony Point Parkway, Suite 540 
Richmond, Virginia 23 23 5 
(804) 320-6300 
Fax: (804) 320-6312 
CERTIFICATE OF SERVICE 
I hereby certify that a true copy of the foregoing pleading was mailed, postage prepaid, 
this \ (~y ofFebruary, 1999, to Fred Dixon, Esquire, THE JOEL BIEBER FIRM, LLC, 
220~ Broad Street, Suite 106, Richmond, Virginia 23220. 
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VIRGINIA: 
IN THE CIRCUIT COURT OF THE CITY OF RICHMOND 
' .r·. JOHN MARSHALL COURTS BUILDING 
--------------------------------~ 
MONA B. FOWLER 
vs. 
INTERNATIONAL CLEANING 
SERVICE, INC. 
LE98-2943-1 
________________________________ j 
August 19, 1999 
CERTiFJED COPY Richmond, Virginia 
1 
Complete transcript of the hearing, when heard 
before the Honorable Melvin R. Hughes, Jr., Judge. 
COOK & WILEY, INC. 
Registered Professional Reporters 
Post Office Box 14582 
Richmond, Virginia 23221 
(804) 359-1984 
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MR. PFUND: We're here on the defendant's 
' J·. 
motion, and·we have a witness that was going to 
testify today~ I would like to make a motion to 
exclude her during the argument portion of the 
case, and I've explained to her what that means. 
THE COURT: Everyone in the courtroom who 
is expected to testify, step outside, and while 
you are outside, don't discuss your testimony~ 
(The witness leaves the courtroom.) 
MR. PFUND: Your Honor, this is in the 
matter of Mona_Fowler vs, International 
Cleaning. Seated with me is George Kolebas. 
Be's our designated corporate representative in 
the matter. I anticipate he may be called as a 
witness. 
But we're asserting a special plea of 
workers' compensation in this case. As the 
Court is well aware, Section 65.2-307 makes 
workers' compensation the exclusive remedy if 
the provisions of the Act apply and if the 
defendant is found to be a statutory co-employee 
of the plaintiff. 
COOK & WILEY, INC. 
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1 In this case, Your Honor, it involves a 
2 slip-and-fall which occurred in the break room. 
' 
3 THE COURT: You said the defendant is the 
4 statutory co~employee of the plaintiff~ is that 
5 what you're asserting? 
6 MR. PFUND: Yes, sir. 
7 Back on May 19th of 1997, the plaintiff, 
8 Mona Fowler, suffered a slip-and-fall accident 
9 in the break room of the Sears Homelife 
10 Furniture on Midlothian Turnpike in Chesterfield 
11 County. The plaintiff is an employee of Sears 
12 Homelife Furniture Store and is now receiying 
13 workers' compensation benefits. 
14 They filed a motion for judgment on 
15 December 16, 1998, against International 
16 Cleaning Service, Incorporated, and that was 
17 later corrected by way of misnomer to the 
18 current defendant and the correct defendant, 
19 International Cleaning Services, L.L.C. That's 
20 the entity that existed at the time of loss. 
21 We deposed the operations manager, Barbara 
22 Muniz, of Sears Homelife Furniture back on July 
23 13th of 1999. We had anticipated we could use 
24 her deposition testimony, but there was an 
25 objection made by the plaintiff, so she's here 
COOK & WILEY, INC. 
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5 
prepared to testify. 
But briefly, Your Honor, I'll outline some 
' 
of the fact' we expect that she will testify to 
here, I've recited them in the written motion, 
but basically that International Cleaning 
Service cleaned part of the store but Sears 
Bomelife cleaned other parts of the store; 
specifically, the warehouse. 
International Cleaning kept certain 
cleaning supplies permanently stored at the 
Sears Bomelife Furniture Store. Sears Bomelife 
had their own "Caution- Wet Floor" signs.that 
they used and were also accessible and usable by 
International Cleaning. 
Sears Bomelife purchased certain cleaning 
supplies such as paper towels and hand soap that 
they used at the store. The employees of both 
International Cleaning and Sears Bomelife were 
there during some of the same hours. 
Sears Homelife employees cleaned up their 
own messes; in other words, if a Sears Homelife 
employee knocked over a cup of coffee, they 
didn't pick up a phone and call the cleaning 
service, they took care of that themselves. The 
operations manager will testify that such an 
COOK & WILEY, INC. 
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1 activity was part of their job and something 
2 they were expected to do. 
' 
3 Sears jomelife employees had access to the 
4 janitor's closet and equipment and supplies 
5 purchased by International Cleaning. They were 
6 free to use them. It wasn't unusual for Sears 
7 Homelife employees to operate the vacuum cleaner 
8 in the store. 
9 There was a dumpster out behind the store 
10 that the International Cleaning employees would 
11 fill up bags of trash and put them by the back 
12 door. The Sears Homelife employees would. take 
13 the bags of trash and put them in the dumpster. 
14 It was important, according to Ms. Muniz, 
15 for Sears Homelife to keep the work area and 
16 showroom and other areas of the store clean and 
17 attractive, and doing so was part of every 
18 employee's job description. They felt it was 
19 important to have a clean store to show to the 
20 public. 
21 She testified that they had authority, if 
22 an International Cleaning employee was not 
23 behaving in an appropriate manner, or breaking 
24 an internal rule, to reject that employee. They 
25 were empowered to give certain directions to the 
COOK & WILEY, INC. 
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International Cleaning employees, and again, 
they never had to call the International 
Cleaning em~loyees to make a special trip 
outside their scheduled work areas. If 
something needed to be cleaned during those 
times, they did it themselves. 
And at this point I gdess I'll put 
Ms. Muniz on the stand. 
7 
MR. GLICK: Your Honor, Jeff Glick, and I 
recently joined The Joel Bieber Firm, actually 
Monday, and I'm working with the firm in 
Richmond, but I'm primarily based in Virg~nia 
Beach. And along with Mr. Dixon I represent 
Ms. Fowler. 
If that's an opening statement, I would 
like an opportunity to make a brief opening 
statement myself. 
THE COURT: Certainly. 
MR. GLICK: If there is no objection. 
We disagree with many of the facts that Mr. 
Pfund represented to you would be established 
today. 
I'll start with the fact that he 
represented to you that Sears owned their own 
cleaning supplies, had their own signs. The 
COOK & WILEY, INC. 
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1 testimony will be that they had some signs. 
2 They didn't have a closet, but all the cleaning 
' 
3 supplies th'~ had on the premises were cleaning 
4 supplies, other than paper towels and hand soap, 
5 were supplies that were owned by International, 
6 the defendant in this case. 
7 The testimony will be-that the Sears 
8 Homelife did not regularly perform cleaning 
9 duties; that they contracted out those services; 
10 that they never mopped the floors; that they 
11 never swept the floors except in extreme 
12 circumstances where maybe somebody spille~ 
13 something. But it was not their normal it 
14 was not their ~esponsibility, and we'll get to 
15 the fact that the law that's going to apply in 
16 this case and what's referred to in several 
17 cases, most recently in the Johnson vs. 
18 Jefferson National Bank case, that it's the 
19 normal work test that applies. 
20 And when you hear the facts, Your Honor, 
21 you have to consider whether or not the 
22 activities which the independent contractor was 
23 performing in this case, the independent 
24 contractor is International Cleaning Services, 
25 were activities or were jobs or were tasks that 
COOK & WILEY, INC. 
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1 were normally performed by the employees of 
2 Sears. And if you make the finding and 
' 3 determinatL~n that the activities which -- and 
4 that's the cleaning activities --which were 
5 being performed by the independent contractor in 
6 this case were not normally performed, the 
7 normal work tasks were not·normally performed by 
8 Sears' employees, then the statutory employer 
9 defense has no bearing whatsoever in this case 
10 and does not bar the plaintiff, Ms. Fowler, from 
11 bringing her claim. 
12 Another point that I respectfully di~agree 
13 with Mr. Pfund on is the fact that International 
14 as an entity, ~s a company, cannot be an 
15 employee. They are not a statutory employee. 
16 Your Honor asked a question are you 
17 asserting that International was the co-employee 
18 or co-statutory employee of the plaintiff, and 
19 the answer was yes. There is no law in 
20 Virginia, never has been a law in Virginia in 
21 which a company, an independent contractor, has 
22 been designated or deemed to be the statutory 
23 employee of a plaintiff, never has been. 
24 So when you hear the facts, the facts would 
25 be that never has International, never has Sears 
COOK & WILEY, INC. 
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1 Homelife regularly, normally, cleaned, 
2 maintained their stores. They contracted that 
\ 
3 out. J:. 
4 And you'll hear from Ms. Muniz who will 
5 testify that it was not -- that she had no 
6 control over the International employees, no 
7 control whatsoever. They came into the store. 
8 They came in two times a week, I believe, and 
9 they mopped the floors the way they wanted to 
10 mop the floors. They swept the floors the way 
11 they wanted to sweep the floors. They posted 
12 signs when they deemed it was appropriate~ 
13 In this case, by the way, the reason the 
14 plaintiff is h~re. and has filed a lawsuit in 
15 this case, the plaintiff was injured because the 
16 defendant's employee failed to post a wet-floor 
17 sign, and as a result the plaintiff fell and 
18 suffered severe injuries, a head injury, and she 
19 had to have two fused vertebrae and two extruded 
20 disks as a result of the negligence of the 
21 defendant in this case. 
22 It's a very serious case, very serious 
23 injuries, and as a result we are adamantly 
24 defending this statutory employer defense that's 
25 been brought by the defendant. 
COOK & WILEY, INC. 
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Testimony of Barbara Muniz 11 
1 MR. PFUND: Your Honor, I'll start putting 
2 on my evidence. I am prepared to cite numerous 
' 
3 cases out o¥ this court where a janitorial 
4 service has, in fact, been found to be a 
5 statutory employee of the owner when I get to 
6 the argument portion of this hearing. I made an 
7 extra copy of some of the cases I might be 
8 referring to. 
9 
10 
11 BARBARA MUNIZ, a Witness, called by the 
12 Defendant, first being duly sworn, testified a~ 
13 follows: 
14 
15 EXAMINATION BY MR. PFUND: 
16 
17 Q Ma'am, will you state your name to the 
18 Court, please. 
19 A Barbara Muniz. 
20 Q Ms. Muniz, back on May the 19th of 1997, 
21 what was your occupation and what was your position? 
22 A I was the operations manager at the Sears 
23 Bomelife Furniture Store on Midlothian. 
24 Q Did you have a fellow employee at the Sears 
25 Bomelife Furniture Store named Mona Fowler? 
COOK & WILEY, INC. 
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Testimony of Barbara Muniz 12 
1 A Yes. 
2 Q Let me call your attention to some of the 
' 
3 
l·. procedures in place at the Sears Homelife Furniture 
4 Store on Midlothian Turnpike back in May of 1997. 
5 There was a cleaning service that came to the store 
6 to do some janitorial work, is that correct? 
7 A Correct. 
8 Q And that would be the defendant in this 
9 case, International Cleaning Service, correct? 
10 A Correct. 
11 Q There were portions of the Sears Homelife 
12 property that were cleaned by International, correct? 
13 A Correct. 
14 Q And there_were also portions that were 
15 cleaned 
16 MR. GLICK: Judge, I object to the leading. 
17 Q Were there parts of the store that were 
18 cleaned by Sears Homelife employees? 
19 A Sears Homelife employees sweep the 
20 warehouse. 
21 Q The warehouse. And that's part of the 
22 operation located on Midlothian? 
23 MR. GLICK: Judge, I object to the leading. 
24 THE COURT: That's not a question. 
25 Q What is the warehouse? 
COOK & WILEY, INC. 
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Testimony of Barbara Muniz 13 
A The warehouse is the stockroom. 
THE COURT: Is a stockroom? 
THE WI~NESS: Stockroom. It's where the 
trucks come in and we unload them, and that's 
where the merchandise is staged. 
THE COURT: Is that adjacent to or in back 
. . 
of, or where is that situated in connection with 
the store? 
THE WITNESS: It~s on the back pa~t of the 
store. It's got a concrete floor that we sweep 
about once a week. 
BY MR. PFUND: (Continuing) 
Q And it's all under the same roof? 
A It's all ~nder the same roof. 
Q Did International keep cleaning supplies 
16 stored at Sears Homelife? 
17 A Yes, it does. 
18 Q It kept them there permanently? 
19 A Correct. 
20 Q Did Sears Homelife have certain supplies 
21 that they kept at the store? 
22 A We keep hand soap, paper towels and toilet 
23 paper. 
24 Q Do you keep any sort of signs? 
25 A Yes. 
COOK & WILEY, INC. 
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1 Q 
2 A 
3 Q 
4 A 
Testimony of Barbara Muniz 
What sort of signs? 
Wet floor signs. 
' 
' . Who w~~e those owned by? 
About half are owned by International 
14 
5 Cleaning and about half by Sears Homelife. 
6 Q Were Sears Home1ife employees and 
7 International Cleaning employees on the premises 
8 during the same hours? 
9 A Correct, yes. 
10 THE COURT: Ms. Muniz, you said earlier 
11 that Sears keeps hand soap? 
12 THE WITNESS: Hand soap like you pu~ in the 
13 rest room to wash your hands after you use the 
14 toilet. 
15 THE COURT: What else? 
16 THE WITNESS: Paper towels and toilet 
17 paper. 
18 BY MR. PFUND: (Continuing) 
19 Q During the hours when International 
20 Cleaning staff may not have been present, for example 
21 if a Sears Homelife employee spilled something, who 
22 would clean that up? 
23 A Whoever made the mess. 
24 Q And if it was a Sears Homelife e~ployee? 
25 A They're required to clean it because that's 
COOK & WILEY, INC. 
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1 part of keeping the store safe. 
2 Q Would you consider that part of their job? 
' 
3 A To keep the store safe is part of 
4 everybody's job. 
5 Q Something they were expected to do? 
6 MR. GLICK: Objection, leading. 
7 THE COURT: I think that's leading. 
8 Q You can answer it. Was it something they 
9 were expected to do? 
10 THE COURT: I think that was leading. 
11 MR. PFUND: I'm sorry, I misheard you. 
12 THE COURT: The objection is sustain~d. 
13 Q Would an employee be expected to clean up 
14 their own mess, a S~ars Homelife employee? 
15 A Yes. 
16 Q And would that be considered part of that 
17 employee's job, to clean up after themselves? 
18 A I don't know as it would be part of your 
19 job, but, I mean, if I came over to your house and 
20 made a mess, I'd clean up after myself, or attempt 
21 to. I mean, do you clean up after yourself at your 
22 job? 
23 Q Of course I do. 
24 A Is that part of your job? 
25 Q Well, ma'am, when an employee, for example, 
COOK & WILEY, INC. 
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Testimony of Barbara Muniz 16 
1 spills a cup of coffee and there was no one from 
2 International Cleaning there, who would clean it up? 
' 
3 A Whoeve~ spilled it. 
4 Q And if it was the Sears Homelife employee, 
5 they would clean it up? 
6 A Yes. 
7 Q And that applied to other messes as well? 
8 MR. GLICK: Judge, again, that's leading. 
9 Q Would that apply to other messes as well? 
10 MR. GLICK: I object to the question 
11 because it's overbroad and ambiguous. What kind 
12 of other messes? 
13 Q Let's say an employee of Sears Homelife 
14 dumped an ashtray as:cidentally. 
15 A There is no ashtrays in the store. 
16 Q Well, let's say they spilled a hamburger 
17 that they bought for lunch. Would they be expected 
18 to clean that up? 
19 A They would clean it up, yes. 
20 Q And you would consider that to be something 
21 they were expected to do pursuant to their job 
22 duties? 
23 A I wouldn't say that's part of your job, 
24 it's just normal, everyday courtesy to clean up your 
25 own mess. 
COOK & WILEY, INC. 
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Testimony of Barbara Muniz 17 
1 Q Ms. Muniz, do you remember giving a 
2 deposition in my office back on July the 13th of 
3 1999? 
4 
5 
6 
7 
8 
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16 
17 
case? 
A 
Q 
I don•t.know whose office it was. 
Do you remember giving a deposition in this 
A Yes. _ 
Q I'm going to show you, ma'am, a copy of 
your deposition transcript so you can follow along 
with me. 
Let me call your attention to the top of 
page 12, actually the bottom of page 11, start~ng on 
line 23. Do you recall being asked, "What if someone 
spilled something in the break room?" 
Your answer, "We get paper towels and wipe 
it up." 
Moving over to page 12, "And you'd expect 
18 your fellow workers to do that? 
19 
20 
21 
22 
23 
24 
25 
"Answer: Uh-huh. 
"Question: That would be part of the job? 
"Answer: Right. You grab some paper 
towels and wipe it up." 
Do you remember that testimony? 
A But it's not part of your job description. 
It's something you do as an employee because you want 
COOK & WILEY, INC. 
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Testimony of Barbara Muniz 18 
1 a safe working environment. 
2 Q And it was something that, in fact, your 
\ 
3 employees did wh~n that occurred? 
4 A Correct. 
5 Q Did your Sears Homelife employees have 
6 access to the janitor closet? 
7 A Yes, we do. 
8 Q Did you have access to the equipment and 
9 supplies that were in that janitor closet? 
10 A Yes, we do. 
11 Q And were you free to use those supplies if 
12 needed? 
13 A If needed. I don't think we do, other than 
14 once about every six months we use a vacuum cleaner. 
15 Q And it would be Sears Homelife employees 
16 that would use that vacuum cleaner, correct? 
17 A If we made a mess and had to clean it up 
18 and that required a vacuum cleaner, yeah, because 
19 International left it there. 
20 Q So it wouldn't be unusual for a Sears 
21 Homelife employee to operate a vacuum cleaner if 
22 needed, yes or no? 
23 MR. GLICK: Judge, I object to the 
24 question. No. 1, it's leading; No. 2, she 
25 testified once every six months and now he's 
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saying that wouldn't be unusual. I would think 
once every six months would be unusual. Be's 
' trying to cb~ner the witness into saying 
something that she's not testified to, and it's 
a leading question. 
MR. PFUND: I think he can make that 
argument when it comes time for him to make his 
argument, but in the context of an objection I 
don't think it's appropriate. She can answer 
yes or no. 
THE COURT: Bow often do Sears employees, 
how regularly do they use the vacuum cleaner? 
THE WITNESS: About once every six months. 
14 BY MR. PFUND: (Continuing) 
15 Q There is a dumpster on the property, is 
16 there not? 
17 A Correct. 
18 Q Trash is put in the dumpster? 
19 A Correct. 
20 Q And how does the trash get from the store 
21 to the dumpster? 
22 A The receiving personnel put it in the 
23 dumpster for security reasons. 
24 Q And that receiving person is employed by 
25 whom? 
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1 A Sears Bomelife. 
2 Q You were the operations manager back in May 
3 of 1997, correct·~·· 
4 A Correct. 
5 Q Did you feel as the operations manager that 
6 it was important for Sears Bomelife to keep the work 
7 area.and the showroom and other·areas clean and 
8 attractive? 
-.. 9 A Yes. 
10 Q Did you feel that doing so was part of 
11 every employee's job description? 
12 A It's part of our job description to ~ake 
13 sure that the big pieces of paper get picked up off 
14 the floor. And in that sense it makes it clean and 
15 attractive~ 
16 Q And it was important to Sears Bomelife to 
17 have an 
18 MR. GLICK: I hate to object before he's 
19 finished the question, but he's starting out 
20 "And it was important," which is obviously a 
21 leading question, so I object to it. 
22 THE COURT: I think that is a leading 
23 question. 
24 Q Was it important for Sears Bomelife to have 
25 a good appearance before the public? 
COOK & WILEY, INC. 
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1 A Yes, it's important to have a good 
2 appearance for the public. 
' 
3 Q If an friternational employee was not 
4 behaving in an appropriate manner, in other words, if 
5 he were violating one of the rules that Sears 
6 Homelife had, for example if they were smoking a 
7 cigarette out on the showroom floor, as operations 
8 manager would it be appropriate for you to criticize 
9 that employee or instruct him to stop, that 
10 International employee? 
11 A If his supervisor was not there at the 
12 time, yes, it would be because it's against, I 
13 believe, the state law to smoke inside a furniture 
14 showroom. 
15 Q And as the operations manager, did you feel 
16 it would be within your authority and within your 
17 power to instruct that International employee to stop 
18 what he was doing? 
19 A If it broke a law or a rule, yes, but that 
20 wasn't something we normally did, no. 
21 Q Because International employees normally 
22 didn't break your rules? 
23 A Correct. They knew what the rules were and 
24 they followed them. 
25 Q Were you, as the operations manager of 
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1 Sears Bomelife, empowered to give certain 
2 instructions? For example, if an International 
\ 
.;· .. 
3 employee forgot to do one of the tasks on his 
4 checklist or forgo~ to clean an area of your store 
5 that needed cleaning, do you feel that as the 
6 operations manager you could instruct that person to 
7 clean that area? 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
MR. GLICK: Judge, I object to that 
question because how she feels is irrelevant to 
the issue in this case. The defense that's been 
raised is a statutory employee defense, and the 
issue is whether or not the work that was,being 
performed by the independent contractor was 
normally performed ~y Sears employees. And how 
she feels has nothing to do with it. 
Now, if he wants to question her about 
whether or not she instructed or what she did 
and how much control she had over them, that's a 
different story, and I have no objection. But 
asking her how she felt is irrelevant to the 
issue in the case. 
MR. PFUND: Two points, Judge. This is the 
second time counsel has cited the Court to the 
incorrect test. Be keeps referring to whether 
it's normally done. The Court's aware that's 
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1 the wrong test. 
2 The test to apply to situations like this 
' 
3 
J· 
where we're ~oving from an employee of an owner 
4 downward to an employee of a subcontractor is 
5 the stranger to the work test, so the normal 
6 work test in that argument is absolutely the 
7 incorrect test to make. 
8 They have also represented in their 
9 statement that Sears Homelife employees had no 
10 authority to give any direction, to give any 
11 instructions to International Cleaning 
12 employees. This lady is the operations m~nager. 
13 She certainly is entitled to testify as to what 
14 was within the_parameters of her authority. 
15 THE COURT: Ask her that. You asked how 
16 she feels about it. That suggests she may have 
17 an opinion, and her opinion to the matter is not 
18 relevant. 
19 BY MR. PFUND: (Continuing) 
20 Q As the operations manager, Ms. Muniz, of 
21 Sears Homelife Furniture at the time back in May of 
22 1997, was it within your authority if an 
23 International employee neglected to clean one of the 
24 areas they were supposed to clean, was it within your 
25 authority to tell that person, Hey, you forgot that 
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1 this area needs to be cleaned as the manager of the 
2 that store? 
' 
3 A Normalf~ if they forgot to do something we 
4 called the office ~nd told them because usually 
5 they're gone by the time we realize they haven't done. 
6 it. 
7 Q And you would make that call.to 
8 International Cleaning's office? 
9 A Yes. 
10 Q Can you think of any occasion where you had 
11 to call International Cleaning to make a special trip 
12 over to clean up a spill or a mess during the ~ntire 
13 time that you were operations manager at Sears 
14 Bomelife? 
15 A No. When they come out on Mondays and 
16 Fridays and clean the store, if something gets 
17 spilled, whoever spills it has to clean it. 
18 Q And International never made a special 
19 trip? 
20 A Not to my recollection, no. 
21 Q Are you aware whether Mona Fowler received 
22 workers' compensation benefits as a result of her 
23 injury? 
24 A Yes, she did. 
25 MR. PFUND: That's all the questions I have 
COOK & WILEY, INC. 
30 
Testimony of Barbara Muniz 25 
1 of this witness. 
2 MR. DIXON: I want to make sure you have a 
' 
3 
.r·. 
copy of our· brief. 
4 THE COURT: I don't think I do. 
5 MR. DIXON: We delivered it this morning. 
6 
7 EXAMINATION BY MR. DIXON: 
8 
9 Q Ms. Muniz, could you just tell the Court, 
10 basically what does Sears Bomelife do? 
11 A We sell furniture. 
12 Q Okay. Now, what type of furniture do you 
13 sell? 
14 A Sofas, liYing room sets, dining room sets, 
15 bedroom sets, mattresses, box springs. 
16 Q Take us through a general transaction. A 
17 customer comes into the store. Take us through what 
18 you do as the operations manager and what a sales 
19 person would do. 
20 A The sales person would greet the customer 
21 after they got into the store, find out which product 
22 they were interested in, explain the features and 
23 benefits, get the customer to agree to buy the 
24 product. They would bring the customer back to the 
25 register. The sales person would ring up the 
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1 transaction and take the payment and give the 
2 customer the receipt. 
\ 
3 Q Okay. _. .. Now, you mentioned that the 
4 warehouse is a part of the building but you have a 
5 separate warehouse person that works in there. What 
6 does the warehouse person do? 
7 A That person unloads the ready-to-assemble, 
8 the accessory truck whenever it comes, and it unloads 
9 the truck from the consolidation center which is the 
10 floor samples. 
11 Q Do trucks come into the warehouse section 
12 once a week? 
13 A Once or twice a week, depending on what day 
14 it is. 
15 Q Why does that person sweep the floors in 
16 the warehouse to clean up the messes? 
17 A To clean up whatever dirt might track in or 
18 whatever spilled on the floor. 
19 Q What happens to the merchandise they unbox 
20 and that kind of stuff? 
21 A Most of it goes on the showroom floor. 
22 Q And is it the warehouse person's job to get 
23 that stuff up as well as the stuff he spills when he 
24 opens the boxes and that type ~f thing? 
25 A Yes. 
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1 Q When was International Cleaning Company 
2 hired by Sears? 
' 
3 A We hir~~ the cleaning company, I believe it 
4 was August of '94 to start when the store opened in 
5 Labor Day of '94. It was not International at that 
6 point, it was -- I don't remember what it was called 
7 at that point, but it changed to International. 
8 Q So at the time the store opened, from the 
9 very beginning there was a cleaning company that came 
10 in the store that actually did the clean~ng? 
11 A Correct. 
12 Q At any point had Sears ever hired any 
13 employees or did you have a maintenance staff that 
14 actually did any cleaning in the stores at all? 
15 A No. 
16 Q Since the beginning of when it opened? 
17 A No. 
18 Q How did International or the company before 
19 International get the contract to do the cleaning? 
20 A The store manager talked to several 
21 companies and took the one that gave him the best 
22 deal. 
23 Q So it was like a bid -- was it a bidding 
24 process? 
25 A Yeah, similar to that, I guess. 
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1 Q Okay. Now, I think you testified earlier 
2 that Sears owned four signs, and how many signs did 
' J·. 
3 International ow~? 
4 A I believe they owned four. 
5 Q Why did Sears go out and buy signs for the 
6 store? 
7 A We didn't feel that tnere were enough signs 
8 for when International Cleaning was there. If they 
9 were stripping floors, there wasn't enough signs to 
10 cover the whole area. 
11 Q So you were more concerned --
12 A Safety. 
13 Q with the safety of the customers who 
14 came in, and that's-why you bought them? 
15 A Uh-huh. 
16 Q Why did Sears buy the paper towels and the 
17 hand soap? 
18 A Cost effectiveness~ 
19 Q And where did you have those? 
20 A We store the cartons in the warehouse and 
21 then small quantities get put into the closet as 
22 needed or taken from the warehouse into the rest 
23 rooms by the International Cleaning people. 
24 Q Were those the only supplies that you had 
25 that you're aware that Sears purchased? 
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1 A Yes. 
2 Q Now, I think Mr. Pfund asked you as to the 
\ 
3 control the stor~ manager had over the cleaning 
4 company. Is it yqur understanding or did the store 
5 manager have any control over the way the work was 
6 actually done in Sears when the cleaning company came 
7 to work? Did she instruct them·to do certain --
8 A We have like a corporate Sears corporate 
9 had an expectation of what areas they expected to be 
10 cleaned, and we gave that to International Cleaning 
11 and that's what their guidelines are. 
12 Q So they never talked to the manager ~hen 
13 they came to clean; there was a guideline, and they 
14 went _by the guideli~e every time they came into the 
15 store? 
16 A Correct. 
17 Q Did the store manager have the ability to 
18 fire any of the employees from International 
19 Cleaning? 
20 A No. 
21 Q How about hiring, did the store manager 
22 have the ability to hire any of the employees from 
23 International Cleaning? 
24 A No. 
25 Q As part of the employees' job, did any of 
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1 the employees routinely clean the bathroom? 
2 A No. 
\ 
3 
J·· 
Q Did they routinely mop the floors? 
4 A No. 
5 Q Did they routinely sweep the floors? 
6 A No. 
7 Q Was there only special circumstances that 
8 that would be done? 
9 A The only time -- we wouldn't even mop the 
10 floor, we would just wipe up whatever we spilled. I 
11 wouldn't say we mopped the floor. I don't think 
12 we've ever had the mop out. 
13 Q What did you understand to be the trade 
14 that Sears Homelife_was in? 
15 A To sell furniture. 
16 Q Has it ever been your understanding that 
17 part of that trade is to do maintenance work, for 
18 employees to do maintenance work? 
19 A No. 
20 MR. PFUND: I make the same objection as to 
21 what her understanding is. If it's 
22 objectionable for me to ask her understanding or 
23 ideas, then it's equally inappropriate for him 
24 to ask. 
25 THE COURT: All right, objection is 
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1 sustained. 
2 Q I think one more thing Mr. Pfund asked you 
0 
' J• 
3 was the hours of~operation for the maintenance 
4 company. What hours were they normally there? 
5 A They normally come in about nine o'clock on 
6 Monday and Friday and they're usually there for two 
.7 to three hours. 
8 Q 
9 twelve? 
10 
11 
12 
13 
A 
Q 
A 
Q 
So they're there from nine to eleven or 
Yes. 
What time does the store usually open? 
The store opens at ten. 
One of the questions was, is janitorial 
14 cleaning, would that be part of the business of Sears 
15 Bomelife? 
16 A No, it would not. 
17 MR. DIXON: That's all. 
18 MR. PFUND: One last question. 
19 
20 EXAMINATION BY MR. PFUND: 
21 
22 Q Ms. Muniz, you testified that Sears 
23 corporate gave instructions to International Cleaning 
24 as far as what was to be cleaned? 
25 A They have a set guideline that goes out to 
COOK & WILEY, INC. 
37 
32 
1 all the store managers when they open up the store as 
2 to what is to be cleaned. 
' 
.r·. 
3 Q And th·at information is communicated to 
4 International Cleaning? 
5 A Correct, and it's in the book they keep in 
6 the store. 
7 MR. PFUND: Thank you. No further 
8 questions. 
9 THE COURT: All right. Thank you, ma'am, 
10 you may step down. 
11 
12 WITNESS STOOD ASIDE 
13 
14 MR. PFUND~ Your Honor, by way of 
15 argument 
16 THE COURT: Do you have any evidence? 
17 MR. GLICK: I would make a motion to strike 
18 at this point, Your Honor, on the basis that the 
19 evidence that has been presented is insufficient 
20 to establish under any test that's ever been 
21 applied. We may have evidence, but I make the 
22 motion to strike on the basis that the evidence 
23 is insufficient. 
24 MR. PFUND: Judge, I'll incorporate that 
25 into my argument. I'll revisit the facts. 
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1 The Supreme Court told us that there is two 
2 tests to determine whether someone•s common law 
' 
3 injury acti~~ is barred by virtue of a special 
4 plea of workman's compensation. 
5 One test is the one that the plaintiff is 
6 relying upon, the normal work test as 
7 articulated in Shell vs. L~ftwich, a Virginia 
8 Supreme Court test. But that test is whether 
9 the indispensible activity in the business is 
10 normally carried out through the employees of, 
11 for instance, the store, or whether it's 
12 normally carried out through an independent 
13 contractor. And in this case the Supreme Court 
14 held that Shell Oil Company was not in the 
15 normal business of operating service stations. 
16 That test simply doesn't apply here, and 
17 the Virginia Supreme Court in the case of Whelan 
18 vs. Dean Steel said that in an instance where an 
19 employee of an owner or a general contractor is 
20 suing downwards, the employee of a 
21 subcontractor, and in this instance that's 
22 exactly what we have, an employee of Sears 
23 Homelife suing downward to a subcontractor 
24 situated below them, the janitorial service, the 
25 Supreme Court tells us in the case of Whelan vs. 
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1 Dean Steel that the normal work test simply 
2 didn't apply to situations where the general 
' J·. 
3 contractor :~eeks to recover from parties 
4 situated below them in the hierarchy. It only 
5 applies when they are suing upwards. 
6 The correct test to apply in a downward 
7 situation is the stranger to the work test.· And 
8 they went on to say that the test -- that what 
9 you need to look at are the facts and 
10 circumstances of each individual in the 
11 particular case to determine whether the 
12 employees in this instance of International 
13 Cleaning were strangers to Sears Homelife 
14 Furniture. 
15 And in the cases I'm going to cite to the 
16 Court starting with Stewart vs. Bass 
17 Construction, a Virginia Supreme Court case from 
18 1982 where a mechanic from a company which 
19 manufactured pulp and paper products was injured 
20 by the operator of a crane that was rented to 
21 the employer, to the manufacturer. The defendant 
22 in that case was an employee who worked for the 
23 crane company, and an employee of the paper 
24 manufacturer was injured while they were moving 
25 an aerator, a substantial piece of equipment. 
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1 The court found it was the stranger to the work 
2 test that should apply and the Court went on to 
3 
. 
find the crane company was engaged in the 
4 business of the paper company when they were 
5 moving that aerator. 
6 The stranger to the work test was first 
7 articulated by the Virginia Supreme Court in 
8 1946 in the case of Feitig vs. Chalkley, and 
9 it's been consistently applied, including cases 
10 out of this court involving janitorial services. 
11 Judge Johnson back in 1988 in the case of 
12 Machia vs. Morton Thalhimer & Sons found that a 
13 janitorial service was not a stranger to the 
14 work of the Methodist Home. 
15 Judge Markow in the case of Roberts vs. 
16 Huggins found that where an employee of 
17 Thalhimer's Department Store slipped and fell on 
18 a wet floor and sued the janitorial service, 
19 Judge Markow cited the fact that Thalhimer•s 
20 cleaned some areas of the store itself, as does 
21 Sears Homelife; Thalhimer's had the right to 
22 complain about certain employees if they weren't 
23 following their internal personnel rules, and in 
24 construing the Workers• Compensation Act, Judge 
25 Markow said it should be construed liberally in 
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favor of coverage, even when the issue is 
determining whether a subcontractor and its 
' \ 
J ·. 
36 
employees are statutory employees of the owner. 
Be went .on to say that here the plaintiff 
was engaged in the work of a retail salesclerk 
for Thalhimer•s. Her function was essential to 
the store's operation. 
Similarly, the Abacus employee, the 
cleaning service's employee, Mr. Huggins, and 
Abacus• function, they were responsible to 
maintain a clean place for Thalhimer•s to 
conduct its business. Its work was not only 
indispensable to Thalhimer•s business, it was an 
ordinary and routine part of the business, 
subcontracted out not because it was beyond 
Thalhimer•s capability but because it was more 
economical and convenient. 
Judge Markow went on to say that 
housekeeping is even more fundamental and 
routine to a retail business than would be 
maintenance if maintenance is considered simple 
repair of defects. Housekeeping is always 
needed. Maintenance is, by its nature, 
sporadic. A floor needs constant cleaning but 
only occasional repair. 
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A second case out of this circuit, another 
Judge Markow case from 1991, was Young vs. ARA 
' . ·.
Services. ·A Sovran Bank employee slipped and 
fell in the cafeteria on their lunch break and 
sued ARA Services and Thalhimer, the cleaning 
service, for negligently permitting a slippery 
floor to exist. 
Judge Markow held that the cleaning and 
cafeteria service were not strangers to the 
business of the bank. Be went on to say there 
are numerous Virginia cases which have discussed 
maintenance as an integral part of what 
businesses must do to provide a decent and safe 
environment for workers and customers and to 
prevent a breakdown in deterioration of 
equipment and buildings. That the work has been 
subcontracted does not change its character as 
part of the trade, business or occupation of the 
owner. Cleaning, even more than maintenance, is 
an integral part of a retain business and it's 
done on a daily basis as compared to the 
sporadic nature of repair. Businesses engage in 
many activities which do not compromise the 
fundamental transactions of the undertaking, but 
which are considered by the owners as no less 
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1 essential to maintaining a healthy business. 
2 These include activities such as hosting company 
\ 
3 social func!ions to promote employee harmony, 
4 placing art work in the workplace to improve the 
5 aesthetic quality of the environment for the 
6 employees and customers, publishing company 
7 newsletters, and more mundane things such as 
8 sweeping floors. The amount of energy and money 
9 spent on such things are business judgment calls 
10 shaped by the commercial self-interest of the 
11 owners. They are all examples of the essential 
12 parts of the trade, business and occupation of 
13 the employer. 
14 So clearly out of this circuit three cases 
15 have gone on to held that janitorial services 
16 are no strangers to the business of retail 
17 stores, and in Judge Johnson's case, the 
18 Methodist Home, the Court stressed the 
19 importance of the maintenance. They are no 
20 strangers to the work. 
21 And Ms. Muniz's testimony is clearly that 
22 some cleaning was done by Sears Homelife and 
23 some cleaning was done by International. They 
24 shared supplies. International kept supplies 
25 stored there permanently. Sears Homelife took 
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1 the trash out to the dumpster. They were both 
2 engaged in cleaning. International came in on a 
\ 
3 regularly shheduled basis, but when things 
4 happened outside that regular schedule, Sears 
5 Homelife took care of it. They were absolutely 
6 no strangers to the business. 
7 The cases cited in the plaintiff's 
8 memoranda, Judge, simply rely upon the wrong 
9 test. They're using the normal work test, but 
10 the normal work test doesn't apply in a downward 
11 case where the employee of an owner is suing 
12 downward against the employee of the 
13 subcontractor. They're called downward cases, 
14 or Judge Markow called them upside down cases. 
15 The distinction that they're attempting to 
16 draw is it's nonexistent. The Supreme Court in 
17 Stewart vs. Bass Construction held that the 
18 stranger to the work test applied when the 
19 employee of an owner is injured by the 
20 negligence of the crane company's employees. 
21 So if they're trying to make a distinction 
22 between an owner and a general contractor 
23 insofar as the application of the stranger to 
24 the work test, that distinction simply doesn't 
25 exist. And the Court in the Whelan vs. Dean 
COOK & WILEY, INC. 
45 
40 
1 Steel case used the words "owner and general 
2 contractor." 
' 
3 
l ·. 
So when an employee of an owner is injured 
4 by the alleged negligence of the employee of a 
5 subcontractor and it's a downward case, you use 
6 the stranger to the work test. 
7 And clearly based on her testimony, the 
8 fact that some of the cleaning is done by Sears 
9 Homelife, some is done by International, Sears 
10 Homelife does its own vacuuming, cleans its own 
11 spills, they share cleaning supplies, and all 
12 those other things, and particularly the tact 
13 she testified on cross-examination that Sears 
14 corporate gives them the directions as far as 
15 how the stores are to be cleaned, they are no 
16 stranger to the work. There is too much overlap 
17 in this case. International very clearly is a 
18 statutory employee of Sears Homelife. 
19 And as far as counsel's representation 
20 about a corporate entity never being found to be 
21 a statutory employee, that just simply ignores 
22 this Court's rulings in Chenet Young vs. ARA 
23 Services, Machia vs. Morton Thalhimer Services, 
24 the case of Young vs. ARA Services, and Gloria 
25 Roberts vs. Sam Huggins, the case out of 
COOK & WILEY, INC. 
46 
41 
1 Campbell County we cited in our brief. 
2 MR. GLICK: Judge, I'll be the first one to 
' 
3 admit there~is so many cases in Virginia on the 
4 statutory employer issue that it is confusing as 
5 to what test applies. 
6 All the Court needs to do to determine what 
7 test applies is look at the most recent case on 
8 this issue, and that is the Johnson vs. 
9 Jefferson National Bank case, and that's a 1992 
10 case decided November 6, 1992. It is a Virginia 
11 Supreme Court case. 
12 Now, in the Johnson case, Johnson 
13 involved -- I want to point out from the 
14 beginning there is much been said in the 
15 Richmond Circuit Court, and it's the only court 
16 that has addressed, gotten into the upside down, 
17 downside up, argument as to whether it makes a 
18 difference as to whether or not it is a Sears 
19 employee suing the independent contractor or 
20 whether it's the independent contractor's 
21 employee suing Sears, and that all is derived 
22 from one sentence in the Whelan case, which is 
23 the only Supreme Court case where there's been 
24 any statement. The statement which is relied on 
25 says that -- referred to the southeastern case, 
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1 Shell Oil case and the Bass case, and they say, 
2 the Supreme Court said that stands in a lot of 
' 
3 cases beginhing with Sykes vs. Stone & Webster 
4 which considered whether a subcontractor's 
5 employee injured by a general contractor's or 
6 owner's negligence on the job may sue such 
7 general contractor or owner at common law or 
8 whether such general contractor or owners become 
9 the statutory employer of the plaintiff. And it 
10 gives the code sections that were applicable at 
11 the time. 
12 Then the Court -- and it's important. to 
13 note this is a 1985 case decided before the 
14 Johnson case aDd before the Cinnamon case which 
15 we cited in our brief which was decided in 1989, 
16 the Court went on to say these statutory 
17 employer cases present a question which is the 
18 obverse of the one presented here, and the rule 
19 is inapplicable where a general contractor's 
20 employee seeks to sue a subcontractor. But 
21 what's important that no one has pointed out is 
22 that you have to look at the next sentence. And 
23 the next sentence says -- they go on to say that 
24 Professor Arthur Larson quoted in Shell Oil, 
25 which is the case relied on for the normal work 
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test, makes the distinction clear. The test, 
except in cases where the work is obviously a 
' subcontract~d fraction of a main contract, and 
that's in intalics in the Whelan case, is 
whether this indispensable activity is, in that 
business, normally carried on through employees 
rather than independent contractors. That's the 
test we're asking the Court to follow in this 
case. 
The exception is, and the exception was 
applicable in the Whelan case and that's why the 
Supreme Court said what it said, is where. the 
work is obviously a subcontracted fraction of 
the main contract. Well, what does that mean? 
Well, the Cinnamon case which is found at 238 
we provided the Court a copy, 238 Va. 471, 
explains what the subcontracted portion is, and 
we've cited it, started our brief and the 
argument on page 2 with what it says, and I 
won't belabor the Court by reading the whole 
thing. But what's pertinent, if you have our 
brief, Your Honor --
THE COURT: I do. 
MR. GLICK: Is we start off with the Shell 
Oil test to be employed as a tool, and then it 
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1 goes -- okay, basically they're saying it's 
2 not basically, the Court has said in Cinnamon, 
\ 
3 the Supreme;~Court, after Whelan, it says there 
4 are two tests. The Supreme Court obviously in 
5 Cinnamon is aware that Whelan exists. One is 
6 the so-called normal work test related to the 
7 determination of statutory·employer status as 
8 defined and gives the code sections. As the 
9 language of the statutes makes clear, that prong 
10 relates to an owner who engages an independent 
11 contractor to perform certain work. 
12 All right, that's what we have in this 
13 situation. We have an owner, who was Sears, who 
14 has hired an independent contractor, the 
15 defendant in this case, to perform certain work, 
16 and that work is janitorial services. And then 
17 it goes on to say if the work out of which the 
18 industrial accident arose is, in the language of 
19 Shell Oil, work normally carried on through the 
20 owner's employees rather than independent 
21 contractors, it is in the language of the 
22 statute a part of the owner's trade, business or 
23 occupation. 
24 So the test is whether or not the work that 
25 was being performed by the defendant in this 
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1 case was part of· the work -- actually, the 
2 business, occupation or trade, business or 
' 
3 
~ 
occupation ·rif Sears. And the way that you get 
4 to that issue and the way you analyze it is 
5 applying the normal work test. 
6 Now, the exception that Mr. Pfund relies on 
7 is if you look at the second paragraph we cited, 
8 which says that the other prong, an exception to 
9 the first and sometimes labeled the 
10 subcontracted fraction test, relates to the 
11 determination of statutory employer status as 
12 defined, and it gives the code sections •. In the 
13 context of the construction business, it relates 
14 to a general c~ntractor, the party obligated by 
15 the main contract with the owner to complete the 
16 whole project. If the work out of which the 
17 accident arose, in the language of Shell Oil, 
18 was obviously a subcontracted fraction of that 
19 contract, and in the language of the statute not 
20 part of the trade, business or occupation of the 
21 owner, it goes on to say, then -- okay, not part 
22 of the trade, business or occupation of the 
23 owner, the general contractor who engaged the 
24 subcontractor to perform that fraction is the 
25 statutory employer of the injured worker. 
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1 In this case we do not have a subcontracted 
2 portion of a contract. There is no subcontract. 
\ 
3 All we hav~ is a contract between the owner and 
4 the independent contractor. In that situation, 
5 which was the situation in Whelan, which is the 
6 case Mr. Pfund relies on, the Supreme Court case 
7 Mr. Pfund relies on I understand, and I'll 
8 address the Richmond Circuit Court cases in a 
9 second, in that case you had a situation where 
10 there was an employee of a general contractor in 
11 a construction setting who wanted to sue a 
12 subcontractor, and the subcontractor obviously 
13 in the case was subcontracted out by the general 
14 contractor to help in the construction of the 
15 building which was being constructed in that 
16 case. 
17 It's a similar situation. You have a 
18 general contractor who agrees to construct a 
19 home, and the general contractor hires an 
20 electrician to perform the electrical work. And 
21 in that particular case, the electrician -- the 
22 employee of the general contractor is injured by 
23 the negligence of the electrical contractor, the 
24 subcontracted portion of the contract applies, 
25 and that's the subcontracted portion test. 
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1 You don't even need to get into the 
2 customary usual trade or business. Because it 
' 
3 was a subc&ntracted portion of the main 
4 contract, the statutory employee defense 
5 applies. That's not the situation we have here. 
6 We do not have a subcontracted portion of the 
7 main contract as is referenced in Whelan. 
8 So when you look at the language I read to 
9 the Court which Mr. Pfund relies on on behalf of 
10 his client, you need to read the next sentence 
11 in the Whelan case where the court talks about 
12 normally, in italics, and says the basis of 
13 their argument in the Whelan case was you had 
14 the subcontracted portion of a main contract. 
15 Now, as I was saying earlier, the most 
16 recent case on this issue is Johnson vs. 
17 Jefferson National Bank. This case was decided 
18 after Whelan and after the circuit court 
19 opinions that were decided in this court by, I 
20 believe, Judge Johnson and Judge Markow. Those 
21 cases are distinctive, and, in fact, the circuit 
22 court opinions of the court are helpful to the 
23 plaintiff's case. 
24 But the point is that if you read Judge 
25 Johnson, the test which Mr. Pfund says does not 
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1 control in this case, Johnson vs. Jefferson 
2 National Bank, which was not cited by Mr. Pfund 
' 
3 in his brie~, does control. 
4 Now, in.that case what happened was there 
5 was a painting contract. The bank, which was 
6 the owner, had an agreement with a painting 
7 contractor, which was the independent 
8 contractor, just like in the Cinnamon case. It 
9 fits in that scenario. And the painting 
10 contractor had agreed to paint some of the trim 
11 around the bank. Well, the bank had some 
12 electrical wires, high voltage wires that.were 
13 too close to some of the scaffolding put up, and 
14 as a result, the employees of the painting 
15 contractor were injured, severely injured, and 
16 they fell 40 or 50 feet and were severely 
17 injured. 
18 They brought a claim against the bank based 
19 on their negligent placement of the electrical 
20 high voltage wires, and the Supreme Court 
21 analyzed the test and said it doesn't matter. 
22 In fact, the key language as the Court said in 
23 the Shell Oil case was that the test to be 
24 applied in resolving the issue was not one of 
25 whether the subcontractor's activity is useful, 
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necessary or even absolutely indispensable, to 
the employer's business, but is whether this 
\ 
indispensabfe activity is, in that business, 
normally -- and again, the Court puts "normally" 
in italics, carried on through employees rather 
than independent contractors. 
And the Court in analyzing the Stewart 
opinion, which is the Supreme Court opinion, the 
Bassett opinion, and some other opinions by the 
Court conclude that although in this particular 
case the bank had its own maintenance crew that 
did routine painting when necessary, but the 
Court pointed out saying they did not have the 
capacity to paint the entire exterior of the 
bank facility, but the bank freely engaged an 
independent because it does not have adequate 
staff to do the various projects in a timely 
basis. The bank's employees had never painted 
that high and under the conditions under which 
Johnson and others were workingo 
When you consider the facts presented in 
the defendant's case, there is no evidence, the 
Court has no evidence as to why Sears chose to 
hire International to come in and clean their 
floors. We don't know. And now you're left to 
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1 speculate whether the reason was because they 
2 didn't have adequate staff, whether there was 
' 
3 expense con~iderations, whether the employees of 
4 Sears Homelife were not trained to do the 
5 cleaning that was being performed. We don't 
6 know the level of training that International 
7 employees had. None of these facts are before 
8 the Court where the Court can make a decision. 
9 The evidence is insufficient for the Court 
10 analyzing the normal work test or even analyzing 
11 the strangers to the work test Mr. Pfund asked 
12 you to consider because the Court does not have 
13 sufficient evidence to make a determination in 
14 this case that_the work that was being performed 
15 by the independent contractor in this case, 
16 International, was part of the trade, occupation 
17 or business of Sears Homelife. 
18 There is no question that cleaning is 
19 important to any retail store. It is important. 
20 We don't dispute that. But to say that is part 
21 of their trade, business or occupation is a far 
22 stretch from whether it's important. 
23 There are several things that are important 
24 to a business that operates. For example, a 
25 restaurant may obviously need to have a safe and 
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clean premises and serve clean food and comply 
with health regulations. So let•s say a 
' ~ 
restaurant ~ri Richmond has a cockroach problem. 
Is that to say that if the restaurant hires 
Terminex to come in and spray, has a contract 
with Terminex to come in once a month to spray 
so there are no cockroaches, that that means 
that now Terminex is involved in the trade, 
business or occupation of selling food to 
patrons who come in to pay money for a meal? 
No, not at all. It's important. Is it 
important there not be cockroaches in the 
restaurant? Will the restaurant be able to 
survive if they can•t meet the health code 
enforcement, if they have cockroaches crawling 
on the walls and tables? No, the business will 
die. Obviously it•s important there be no bugs. 
By the same token, if Sears had a plumbing 
leak and the plumbing leak is water dripping 
down and now it's going through the floors and 
going down the aisles of the store and the 
plumbing contractor comes in, it•s obviously 
important and central to the business of the 
department store that the plumbing leak be 
repaired. But does that mean the plumbing 
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contractor now who may have been negligent is 
entitled to the statutory employer defense 
because he k~s providing a service that is 
essential to the department store? No, the test 
is not that narrow. 
In this case the evidence is, or the lack 
of evidence is that the bujiness of Sears 
Sears busines~ of selling furniture was not the 
business -- they were not in the business of 
cleaning. They were in the business of selling 
furniture. 
Now, I want to briefly address the c~se of 
Roberts vs. Huggins which is somewhat similar to 
the case that we have. That case is cited by 
Mr. Pfund. In that case, as Mr. Pfund told you, 
Thalhimer's Department Store, who also sold 
food, they had 26 retail stores, that was the 
evidence in the case, and an employee of 
Thalhimer's was injured by or sued a janitorial 
service and its employee for negligence when the 
employee of Thalhimer's was injured. And in 
that case the evidence was -- let's see. The 
evidence was the floor, because it was being 
cleaned by Huggins, a defendant, was under a 
contract with Thalhimer's to perform its 
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housekeeping services which included among other 
things cleaning, mopping, stripping and washing. 
It is normai in the Thalhimer store, it sounds 
pretty similar to what we have here except 
what•s different is, it•s very important, the 
Court noted that prior to contracting out 
housekeeping services at the Broad Street store, 
Thalhimer did all of its own housekeeping. 
That•s a point we don•t have in our case. We 
have no evidence whatsoever as to what Sears• 
history is as far as cleaning its own stores. 
There was evidence in the Roberts ca~e, 
Roberts vs. Huggins decided by Judge Markow 
December 1990 and before the Judge Johnson case, 
so Judge Markow did not apply the Johnson test 
or the test that was applied by Johnson which 
was left up in the air by Whelan because he 
didn•t know about it yet. So that•s no 
surprise. But it•s important to note Johnson 
was decided well after the Roberts case, but the 
facts are distinctive. 
The second thing was the Broad Street store 
where the incident occurred, it went on to say, 
was contracted because it can be done more 
cheaply on a contract basis. 
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1 There is absolutely no evidence in this 
2 case as to why Sears contracted with 
' 
3 Internation~l to clean its stores, whether it 
4 was because it could be done more cheaply or 
5 they didn't have the capacity to do it. 
6 Three, at the Broad Street store, Thalhimer 
7 provided its own housekeeping services in the 
8 food preparation areas of its three restaurants 
9 as well as around sales and cash register areas 
10 such as glass counter tops which were cleaned by 
11 clerks. And in our case the evidence you heard 
12 is that the Sears employees once a week w~ll 
13 sweep out the warehouse, which is not in the 
14 area where the_customers are coming in to buy 
15 furniture. Contrast that with what happened in 
16 the Huggins case where Thalhimer's regularly 
17 cleaned the counters and areas where the 
18 customers were visiting on a regular basis. So 
19 in this case the evidence was to the contrary. 
20 Unless an employee dropped something, all the 
21 cleaning was left to the defendant. 
22 THE COURT: Don't they clean the warehouse? 
23 MR. GLICK: I agree they clean the 
24 warehouse once a week, sweeping, which is a 
25 small part of what the cleaning company did 
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which was mopping, cleaning bathrooms, dusting. 
So I agree with the Court, yes. I don't dispute 
that. The ·evidence was that once a week the 
warehouse would be swept out by the Sears 
employees. What's more is, if you're deciding 
whether or not the cleaning is part of the 
business of Sears, then what the Court should 
focus on, what I ask the Court to focus on, the 
cleaning of the warehouse is distinctive from 
cleaning around areas where the customers, the 
business invitees, come in and are around and 
are subjected to possibly hazardous condi~ions. 
The testimony from Ms. Muniz was that Sears 
did not clean its floors in the areas where the 
customers were. That was pointed out by Judge 
Markow in the Roberts case in contrast, and on a 
regular basis, I might add, that the cleaning 
contractor did regularly clean around the sales 
and cash register area such as glass counter 
tops. 
The evidence was most of Abacus' cleaning 
was done outside of retail hours. Abacus was 
the cleaning contractor. And also there was 
evidence in the Roberts case that Thalhimer's 
had retained the right to reject potential 
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1 employees of the contractor. No such evidence 
2 in this case. 
\ 
3 ~ So the ·court went on -- and what's also key 
4 is that the Judge in the Roberts case went on to 
5 say -- he questioned whether the normal work 
6 test was applicable, but then he went ahead and 
7 applied the facts anyway and determined that 
8 under the normal work test because of the facts 
9 that I just stated, which we didn't have in this 
10 case, that he believed that the housekeeping 
11 that was provided, he went on to say, Thalhimer 
12 normally, and the key word was "normally". 
13 provided, it's on page 52 of 25 Va. Cir. 48, 
14 provided housekeeping in some of its stores. 
15 That's another major distinguishing fact we 
16 didn't have in this case that is in the 
17 Thalhimer case. It had three stores its 
18 employees cleaned all the time the cleaning 
19 contractor did not have anythin~ to do with. 
20 And there was no cleaning contractor involved in 
21 three of Thalhimer's 26 stores. So three of 
22 their stores they cleaned themselves. 
23 In this case the only evidence -- you only 
24 heard evidence of this particular Sears store 
25 and heard no evidence that Sears took care of 
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handling the cleaning for that particular store. 
So Judge Markow said Thalhimer's normally 
provided hohsekeeping in some of the stores and 
in the kitchens. Prior to its contract with 
Abacus, it provided these services at this 
store. It makes little sense to conclude that 
if ever the owner contracts away some or all of 
its normal work, the workers are taken outside 
of the Act. So that Roberts case is 
distinctive. 
The last case I want to address was decided 
by Judge Johnson in this court, and that is the 
Machia vs. Thalhimer's case. What's 
significant, and if you look at this case and if 
you look at our brief on page 6, this was a case 
where a cleaning contractor was cleaning a 
residential home. An employee of the 
residential home was injured as a result of the 
alleged negligence of the cleaning contractor. 
And again, the judge in this case, Judge 
Johnson, did not have the benefit of the Johnson 
vs. Jefferson National Bank case because this 
case was decided well before that. But in 
analyzing the situation and determining whether 
the work that was being performed was part of 
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1 the trade and occupation and business of the 
2 home. Be went on to say, and you'll see in bold 
' 3 in our brief, the Home facility is not a store 
4 or office building for which it might be said 
5 cleaning and janitorial services are nice or are 
6 ancillary to the main business conducted, such 
7 as selling goods and proviaing professional 
8 services. 
9 And the reason we cited that is in this 
10 case, in this particular case, Judge Johnson is 
11 recognizing back when this case was decided in 
12 1988 that a home, a residential home, a business 
13 of a residential home is much different from the 
14 business of a ~apartment store, which is what we 
15 have in this case. And in that case it would be 
16 considered ancillary, so whether you apply the 
17 normal work test or apply the test that 
18 Mr. Pfund has asked you to apply, the result is 
19 the same, and we ask you to strike the statutory 
20 employee defense. 
21 MR. PFUND: I know this is running long so 
22 I'll be really brief, but Whelan is still the 
23 law in Virginia, and this is not complicated. 
24 Whelan says when it's the employee of an owner 
25 suing the employee of a subcontractor, then what 
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you apply is the stranger to the work test. 
Two cases I've cited to you were employees 
of subcontrkctors suing upward to the employee 
of an owner. That's where you apply the normal 
work test. In this instance you apply the 
stranger to the work test. 
There have been published opinions out of 
this circuit court in the last ten years that 
deal with janitorial services. In each instance 
the Court has held that janitorial services are 
no strangers to the work of the owner of the 
business establishment. That's the law of this 
circuit court. Whelan is still the law in 
Virginia. 
Sears Homelife and International were not 
strangers, and International was by no stretch 
of the imagination a stranger of the work of 
this in store. But they did some of their own 
cleaning, they cleaned some portions of the 
store. The operations manager testified how 
important it was for them to have a good 
appearance for the public, to keep the work area 
and other areas of the store clean and 
attractive, and they did their own cleaning and 
they shared cleaning supplies. There was no 
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1 strangers involved here. 
2 THE COURT: All right, Counsel, let me 
' 3 think aboutJ~t, and I'll let you know something 
4 next week on _it. 
5 I'll read the brief I just got. Thank you. 
6 
7 (The hearing was over·at 3:15p.m.) 
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•' ..... 
2 CERTIFICATE OF COURT REPORTER 
' 3 J ·,. 
4 I, Jeanne V. Wiley, hereby certify that I, 
5 having been duly sworn, was the court reporter in the 
6 Circuit Court of the City of Richmond, Virginia, on 
7 August 19, 1999, at the time of·the hearing herein; 
8 further, that the foregoing is a true and accurate 
9 record of the testimony and other incidents of the 
10 hearing herein. 
11 Given under my hand this of 
12 October, 1999. 
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<!Iirruit Olourt 
01" THE 
MELVIN ~. HUGH~$, JR. 
JUDGE 
October l, 1999 
Fred A. Dixon, Esquire 
The Joel Bieber Law Firm 
2201 West Broad Street 
Suite 106 
Richmond, Virginia 23220 
WilJiam 1. Ptund. &quire 
Kalbaugh, Pfund & Messersmith, P.C. 
9030 Stony Point Parkway 
Suite 540 
Richmond, Vqinia 23235 
Re: Mona B. Fowler 
v. 
International Cleaning Services L.L.C. 
Dear Counsel: 
LE-2943-1 
JOioiN ~ARSHAI.I. COUI'tTS I!IUII..OING 
400 NOIIITH ~TH STREET 
IUCHMONO. VIIIIGINIA. Z3Z Ill 
You will recall that a decision on the defendant's Special Plea of Worker's 
Compensation bas been pending since the parties gave argument. This was followed by 
plaintiff's submission of a Memorandum In Opposition To Defendant's Memorandum In 
Support. 
1 think for the reasons set out in defendant's memorandum the plea ought to be 
sustained. [t is clear that Sears Home Life is not in the business of cleaning-janitorial 
service. But cleanins and cleaning services are integral to Sear$' business of running a 
retail business in its showroom where it exhibits t\arniturc and Cumishings for sale. The 
defendant is a statutory employee of Sears and plaintiffs suit against the defendant is 
barred by the worker's compensation law. 
Accordingly, I ask that Mr. Pfund provide an order which sustains defendant's 
plea and dismisses this action for want of jurisdiction. 
TOTAL P.02 
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-VIRGIN lA: 
IN THE CffiCUIT .COURT OF THE CITY OF RICHMOND 
' J'• 
MONA B. FOWLER, Plaintiff 
v. Law No. LE2943-l 
INTERNATIONAL CLEANING SERVICE, LLC, Defendant 
ORDER 
ON TinS DAY came the parties. by counsel, pursuant to the defendant's Special Plea of 
Worker's Compensation. And upon consideration of the Memorandum in Support of and in 
Opposition to the Special Plea; the evidence p~esented and the argument of counsel, it is hereby 
ORDERED that the defendant's Special Plea of Worker's Compensation be, and hereby is 
SUSTAINED, and this action be, and hereby is, DIS:MISSED WITH PREruDICE for want of 
jurisdiction by this Court. 
And the Clerk is hereby directed to forward an attested copy of this Order to each counsel 
of record. 
ENTER: /0 I ti 'f I 'if 
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I ask for this: 
-P.C. 
- . Seen and objected tot' 1h-~ ~ 
THE~OELBE~ER~~tLC · :.:. '.!,· 
The Bteber Center ·· ~ ·· · ... .. ) :' 
Building A ; . ·: I 
3701 Pacific A.ven~e· · > ~. : . ... 
Vrrginia Beach, Virginia 234S t' · · ... '.:: 
· .. ~ ~! 
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'i'O 
ASSIGNMENTS OF ERROR 
(a) Assignment of Error #1: The trial court erred in ruling that International 
Cleaning, an independent contractor, was the statutory employee ofFowler' s 
employer, Sears Furniture, and that Fowler's negligence action against 
International Cleaning is barred by the statutory employer defense when the 
trial court specifically found that Sears Furniture was not in the business of 
cleaning-janitorial service. 
(b) Assignment of Error #2: The trial court erred by applying the incorrect test 
to decide whether Fowler's negligence claim is barred by the statutory 
employer defense. 
(c) Assignment of Error #3: The trial court erred in ruling that Fowler's 
negligence action against International Cleaning is barred by the statutory 
employer defense when, under the "normal work" test and the "stranger to the 
work" test, there is insufficient evidence to support the defense. 
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